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DATE 


PROCEEDINGS 


I 

--Districts"of N.J -, So. and F. Districts o - cw - *°^*-~ 0 -p-^^ 

. - - - - -'vl-Ti .Vi-_J_ mli’tV- Left. K.U.r., - OC It* OD 


T-Districts of N. J., So. and F. Districts or | cw _ - or a . -jg* £ "SSmftST 

foErlc i sof X. jr r z nm 3o; Districts of ’[ewDfork.-■ — — 

_—--- ■ . T' _ /'i taD _ 


t—-photorranhed and linpcrprinteu. ^ rzzz --- 

I-Urie l s-of X. jr r£nm 3b. Distric t S Of ’lew -York.- -- 


-SS^TS Wnr*-KS-sssr 

H t »H- Bit T . SW Deft, pl?»* 5* tf^trSv^Mw” 

i- ^BjaSfWrta iiayHnwrprint.d. T.ft. to not lfy U.S. *tty. or »< a_Hag._ 

outside the U.S.A. 


outside the u.5,<•>.,_______ ■ _s r r- 

’flFBflCFF-iO^'O atrearance / Court dire cts e ntry of not fuilty p —.-- 

1 n.«. maaBNMSkL I N STI TU TE. UP. - Court^djrcr. t " ftntr y of ^ot P^ty P«» a. 
tT?t. nrvrvni'JTS- motions to be made within 10_d ay3 bef o r e—u_g .— y* ♦ — 


: U.S. SECRETARIAL lI OTiWir., i^u. - ’ ■ i - r r + 

- TAIL DEFENDANTS- notions to be nace within ID daya befoye ., fy~/7 

j Case assipn ed t o Jud pe V- , yatt,_----- s - f - 

3.14-73 "(201)624-9505’ - 

pl^SKY-Filed notice of appearance by atty John Lc-iarv O'PonnelJ. 
_^99„Park Ave NYC 10017 608-040.0-— 


3-14-73 


ROBERT 5 _ 

- r.wo-n - Ave. NYC 10017 6ua~u<mu.. 

MMa-5ssrrittwidi”m«i ^ico-oi 8 “ d “- 3,4 ±- 

,_iFire -- 


^10.71 TiriW Mttw of AUSA BtmUtat-I or d l »fc l O *Uf Of testimony-. - 

33BT^!Iiftrp r ^o.sriSt _ pn^Govtt S «tton for^Uclonuro.Jhls^plton^.^cnte. 

--h -Suh tS, proccSiogs Of Mi,. l»; 0 norfrto who J;..s bo,,-. 

s^Bftaaaaga asa ■ 


3 -70-73 i Pr e-tu-ai ne;u,.n^. -i-p.- __.. — 

. __ J—T-- —y-r -r - Vired~m^T6frordcre<r~ieal.*.d in accordance with_Judge wy?t! 

3^_223—XPl*^ 0 °■ eCaf ijTo-7 T to be placed in the_vnulc of .room 602 Cl«;t:s 


S5EESIXJ3DjS3L»xJ.».»>i 10: °° -- 


- 1 

*- 

X-3-73 

Ch.J. Fischer- 


loticc of notion for an ordri- directtni: 

for deft . - n -t. on H-1 9-73 •'■ t 1.:3Q j ♦ • 


thnJlovi- -fa furnish- ... 
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73 CPU 1 - 19? pir e 3 . 


PU 0 CEEDING 8 


-T—^-t -r,- _ ni c - i vT-pj'A'i- ~~ Filed affdvt. and notic- of notion for an _ order- 

x- y _,-,~| Mt'. -M E 

_inp p_e c t ion .___—-—--- — 

j-ueri tTTTK-anff Trr^gjfTTIgn^ 

p articulars. -----—- 

-.zm -T~"Tt r r~~ rtT:, ~ 5 n r?~5TIVF!33?r~ 7 iled - ~jnen° ra ndujn df~T awTn^ppoij~^r~geIgng- 2 n£a- 

JLi~ -—-pre-trial r.o tic -as filed"this date. _ 


nrdLrcd^Scntfince Tadjournad^to- - 

•- Deft., released on his owa_recp £ nizance.-.Wyatc^J*- - 

P^c^^^airedTcJAlfor n i 20;icppjU,to„th.ejA.g.^ BrAgant, J. - 

ZZv^li ••'SSTtSWc^n-FUBd . jtipttL.tion-«ltlllc®*P«ct_to .dafla-ootinajoti^ 

__of partj-culars.-—- • 

-n-xr/i-winrsnMK 7 ^ - v Ssl 

& 5.viU_te S epar a teJX-ii-i?‘^t a_ 

later date, So ordered,,,«yyatt,J fc ,»..!t\/n-—-— 

nrvrai •], r.YUQ\tr-- Klrinmo endorsed onjotiimTiM li-3-73*«*Tiw «1 ion tor aIZ 
Agfll-pJtfPgfeg- severance of 'cWtl Is denied. So oinered,...V'ya*.t f .»..^/n- 


brief_otitbeJdeft in support^ his tnotipn_fpr:d^cpyerv_ 

•_and severenca.-- -“_ 

- 4 : 30-73 KapLan-FJL 1 ed Govt’ s Jaf f idavitlioTOTit. j»Ux abeas. corpus «*it_iss, _ret_. 

__5-1-73*--—-—— - 

4-30-73 riled jGovt 'j memorandum, or law*- 


gl2-73 p.Z At T E - Fil ed Goytia-answir^tO-hiil. oI.p 2 .rticulara_and exhibita•» 


5-2-73 


' Silverman- On ration of' deft's counsel , 1Mr. Silverman’ a bail limi.ts_ 

- arP extended Friday and Saturd*y(ie May 4 _and,5.l973) - 

--to permit the deft^to make_trip to. Canada. 


5 -3- 71 M.J^aplan-Filed affidavitoi seryice.-- 

5-3-13 IZaneJand S11ve rman-Fi1e d stipulation-withrespecttodeftsJs motion^ 

_for_ di sc o very and_ in s pec Cion.---- 


5^7 3 Izane & _ S 11 vert,,an-' Ft 1 ed defts quest ions for voir di_r_e._, 
- i> - ti _ fj? \ ed jdgf ts 1 request to_ c harge.,- 


A-3 













73 CRM 192 


pace h JUDGE V.YATT 



PROCEEDINGS 

Pe rskv-~ F ile d_ _r e qu e ste d _e x am in at i pn_on_t h e_voir_d irfi. •-- 

T^^^FTT^dnro noscd iui ^~i~nsTryctions_submitted~on behall^oX^ef-L;— 

riled G pyt's proposed exa miJia_ti_on_ o f_prosp e ct- l v e j urors ,- 

3-10-73 [Filed envelope Gredered_sealed A _Tq_be..4^ened__only_J)y_order of 
i_ q U. S . C.A,_2nd Circuit. O rdsr ed placed lP- fcKq.v ault Jj 

_room 602. _ Wya t£^L»_--- ~ 


PH ILIP D ANE-_ 

JIROir E. SILVER!*AM. 
CHARLES J. FIS HEP.- 
ROirRT S. PERSKY- 


__as t o counts-1 ^.2»3«- 6 th i 

Jury trial boron Fpro rg_Vyatlu 


Tria^continne d - --- 

r.hAP.L-E J„ FI S trr R- Oovt, moves to sevar^ Cl.^_aS_Lo_c 
arree- V.cticn for scycra:i&:d.CcL.ll-is-xrnnLcd- 


5-Q-73 llrial c ontinued._ 

5- 1 P -73 I Trial .r. cnt-nued-- i)rx 


r.r t -.v ' ranr- 


Deft. and h i s Att^ 
u —ilyatt,—- 


salod.—To-te-opwed- 

JU-2adXirci.lt.-i.'yatt,U^ 


5-15=21 J 


Lal_contld»_ 


5-16-73 JtrlaJL.!»ntld-. 


5-17-7^_[Trial cont<d, 


_£-iS-73 _pML contld,- 

5-21-71 [trial continued._- 

5722" 7 3 If rIal~~c on tin ued.__ 


5-23-73 


continued. 


5- 24-73 trial__qontiiiU5d J -—--- " _ 

3 — XFi 9 . 1 .-C 0 n tinned • — c^ 2 t 'sjsupp lemental request JtcTJL^a£S®^- 
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CRIMINAL COCKET 7 ' Cr « 192 


Wyatt jJ« 


CATC 


woccjtoimo* 


;; ) HORTON S.KAPLAN - Filed .Tudgrr.< i nt(Atty 1 prescnt.)d°ft la_c omitted for l nrpriaonncnt for_ 

' i“a o'e^Tn/O YEARS on count 1, pursuit tojTi.lP. Sec .3651, U.S.^e^^Ucn_ 
-1 tho deffc~be~confined Ih~a~ Jailer'trcia the nS-*ype Institution Tor >TO HTJTKS, 

-! —the'reminder of'tre^nl5H5o^~Iinprisonir.ent 13 suspended ana rjie dert A3 pj.ace3~ 

-I crT cVobation fc^aperlo dof TWC YFAHS7 Subject to the standing probation orde r of_ 

»M~ ,^n^rT^nMd~Jl.O.R. until June 1 ,1973 &t vhicfa tljne daft i s to surrender _ 

to the U.3.Marshal in'room IIP, at 10;30 a.m. f or oervice of sentence. Counts 2,U- 

and 5 are dism issed on motion of doffs counsel with consent of the Govt. . 

WyattjJ.....E ntere d 5 -29-73- 


s-i o-71 | Tridl cent inucd_ IrosJH ay 25 , 197 .1.— 1 . 
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73 Cr 192 


6a 


OAT* 

V 

V PNOCIXDINC9 

6-12-7: 

Trial cont'd, Jury Deliberating- Partial verdict- Philip Zpne , Not Guilt\ 


oi each of cts 1,3,6,7,9,10 & 11. 


JEROME SILVERMAN, not guilty on each of counts 1 & 3, 

— 

RQ3ERT PERSKY, not guiltv on count .1,_ 

6-13-73 

Trial cont'd. Jury deliberations cont'd. Jury finds the defts guilty as i 


•PHILIP ZANE GUILTY ON -COUNT 2 * • 

- JFROMF. FTI.VF.RMAN GUILTY OK CQUNT__2_ 


RORFRT PF.RSKY GUILTY ON COUNT 2. 


SENTENCES on AUGUST 24.1973 2:30 PM, PS1 ordered on ali defts (7ane,Silvenr 


& Perskv) defts ROR, -Jury Disagreement as to deft PHILIP ZANE 


on counts 8 & 12, Wyatt,J, 



6-13-73 

[JOHN PETE;; GAIANIS-F1ldd W/H with Marshal’s return-Writ Satisfied 5-15-73-Wyytt, J. 



s *• 

• -a! 

6_??_73l 



and reduce the sentence plvin to ('cfr-'*:ni.. 

• 


2-r> 

Fortin 5. :>.nlin- Filed ~rr:o endbrr«*d on above; "This r.nti—l to rcr.u"** r r ltonce is 


denied. So ordered. - Wyatt, J."^n/n) 



1=12-73- 

nifirinMn. Filed acknowledrment of constitutional right?« - 

• 

■^1 

1 

1 

D'Onofrio-(attv. present)Pleads guilty to count 4 only. Sentence ndj'd 


to 9-11-73. Bail continued at $100,000. Stewart,J. 



7-3-73 

RAMON D'ONOFRIO- Filed CJA 23-Fin«ncial Affidavit. 



8-16rJ3_ 

Filpd Deft Rob-rr s. Perskv affdvt A notice of motion for a new trlal-aud-Judgncat of . 
Acquittal, (sent to Judge Wyatt). _ - 

3-16-72 . 

8-16-73 

3-16-73 

Filed I)eft Robert S. Persky memorandum of law In support.-- - 

Filed Doff Pr.herr s. Pprskv affdvt A notice oi.potion La dir.niaa counts.-4-A-S.--— 

FI 1 pd Deft Rnherr S. Persky mennaaodnm nf law in support. -- 

c-6-73 

PGB-JtT S. FLP.SFY - Filed defts. Reply '..enorandun. 

lr.^-23_ 

t t s. - Filed «cvt. r.cr.o in omdiltiQr. J,p Ecst-lrall .Motions. -£- 

A-6 


' 
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DAT* 


PROCEEDINGS 


9-6-73 




9-6-73 


Aity Gen 1 1 lor inpriso nn c nt lor apgii-- - -- 

Sect ion 3651 . II. S. Code. n n cond1 1 ion tlie. dcft . If coniined_in_a JA 11 at?e —- 

7y^ institution for FC. R (6) HtNTHSj lln remainder ..r . JfctlS _srntej..c?. iXlEnylseMCnt- 

is suspended and the deft, is pieced o, JXfiiifttIon for_n,p eriod offUQ . L2j_Xfea_ R SA_ _ 
M/.ject to'ti.e .r.-ndint, pi 'bntion order of thi s_c. nr t s Ue f t. re If osed on haxj E£fi&Oa 
appeal, f ixed at.ij.OCO. J,-Lssucd --- 

iti:o:¥T.‘slL\TERT:vN-nT. djPiiCiMT «L^ittTHSiT-t»tty BdU. iL r saaUisi-S£ 

the Any C. n’l foV iroviso.ae... for a per od oO-O (2) YtA.tS, pursuant . to TitLe_l»U_ 
7c7ion 3651 , r.sTCode, on condition the dc.it.. it. confined in /»_jet 1 or,_tre autitnt _ryp 
Ji.nst Itution tor FOUR. (4) HiMES. the reneiuder.oL the -sentence oI^ptiaQuatiit J.L. 
‘suspended n:..i the d L u. is placed on proberu n..«or a pcriod.oi IhQ (2J ,YEARS 
‘ Ifo ~Le st.Vndi « L r rohotion ofd.t r of chis_c:<;.ULt, releas ed on ball j e ndinR appeal* , 

|fixe d at $ 1 .OOO.FjU ,B, .^h’ya 11, J,. Issued Cwmr.in -cni.- - 


9-6-73 


9Tw3 


[ W\, h.S. arfT, or" rood ft ion the de.it. _bc confined in a Jail or treafpent type- 

inr tltuti mi i< ■ KV;. <4) the vem-iindc r of the sentence of-SWlmS* ‘J-- 

Is 11 spc, 1 ried a 1 .u the oeft. is placed on probatiat. mr ' ptnod_of TWO_i?)JfFARS, 

,0 the stand: .- pobati. .••!<« of thir nun. Dell. , el.er.se. on bar l_pca«.in a _..J»peel 1 _ 
fined at V I ,>*'10. P.R .3. .. .Wyatt, J. . Issued Commitment.--- 


IkOT rlKT 


"•l S ,- Y- 


rcply sterner aedwY" 


lri»l or. set a si ie verdict. _ 


7T15-7; jFDjd treu^ert^of recoiii of proceedings. d-Jotl .JaJLj 11.1^13— - - 

c. 1? . ? 3 iff • - . uC Voei. ' e.o in ^ > Uo-i/.o l*ti, tc iinriss 

9 _ l7.~- j ROBERT PffiSK/ F.Ud notice c* opptdl fof ^ivvi^.OY^ered PH the.. 

! tth d f ,y of Sept, U75, m. led notitfe to deft 301 y. W>tV> St N.X.t » U - 


set- I s»«.r?; r tes 

I 6th oay of 5cpt. 1973. M-n 1«<* notice t c deftt Z Laurel SC Jericho, N.t. and — 

Silyeriao »4 E- it. N.t.C. and to the O.S. fitij - — - - 


HOBERT S. PEKSirY-Fi led reply mecnorancum in support of deft’s motion to dlarrlsa ct»._ 
A and S. 

Tttfta. ZADE, SIlYKBltA!:. FISCHER A PE313KY- 
dated May 8, 1973. 


rf prc'ccriJ:r.jr i date< 


9-25-73 


9-26-73 

4 - 3 - 73 ! nflJcwfoticnU Dell. C.J. Fischer for Discobery & Inspection — 

4- 30-72 Filed brief of die heft, Fischer, in support of his notion tor Discowa 

5- 25-72 Filed Judgment U Comm of Morton S. Kaplan, r on his 

May30,3 Filed Order oi Judge Wyatt releasing Deit Morton S. Kaplan on nis- 

on recognizance. _-- irt— — 

6-8-73 Filed Deft. R. l’erksy's specific exeception to Govt s Supplemental- 

request to Charge. . _ _— ... -- 

6^8-73 Filed Supplentnl requests to charge ° f _ Deft * Zn ^ rt ? r ?„*^ rman ‘- 

6-8-73 Filed Deft. R. . Perskv s Supplental Requests to Change- 

ir. b- 73 riled Govr’s Mtmo of Law on requitement of Public Cos. to tile- 

form 10-K. — _ _ _ .. 


6-8-73 


Filed Govt's Reqests to Charge 


ONLY COPY. AVAILABLE 


\ 


A-7 
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ter R, S. Tersky 


Wed fetTce r o P t C W 


f,led transcript cf ncciJef proceed i«i}S. <ia< 
I’Ljf'c tienscriptcf ttc ef.p roceedtngs, dh' 

iXilodiienscript ctrcrcrd of prcceodla^^ 
FTTeTldenseril-tcf r«c<*rtf oroujee*c»tn«jS ™ 
IPifediioMcni* cYYecerd cf |*- £ ‘ twa ' nc?s dat 

'Filed transcr.pt oHpCcrJ of proceedings, do 
riled bon.'-dipt cf r«crd cf proceedings, dal 
^iled tr-wnpt of record cf proceedings, dat 

designating exhibits 


Filed stipulation 


siltebmui^.- r:nLiP -Ain*-. a h 
1 proceedings nan been cer 4 ^fie* 
2 nd Circuit this uth oay '°f ® c ' 

Filedtrenscrip! ol record cf proco 
Filed ofleccrd etprec* 

Filed -f r<‘-J **?*#■« 

Filed tronM-n ftotrecc^ctprixec 

filed tr^’seryf cf TC f c f f r<l£t 
; )b-d fr«nrif.'»! k ’r r««r*rd cf />/■*<< 
Piled rraaair/fcf Tfcvri .y f m« 
fi cd trJ«rrnpt *f r«v«!'»!>£«* 
f,Wd +rj«rcrip> #f te<^ ] 
F,lcdyviVrir.^ 

filVd tronscnpfcftrcj w crpfixe* 

Dltff’a Stipulation that all d* 
8 an part of the -ecord on appe 


/0-26-1J 

/0-2i'P 

/0-Zt-7> 

/o-J'o-W 

rc-^-a 

/g'v6rl± 
/ 0-J6-W 
fe»<Mi-M 
to- 26 -7 > 


MORTON S. KAPLAN- Piled Nctice-Thc Supplement recerd on_appeal.in. tMfl-Proceeflinj-D 
boen certified and transmitted to the U.S. Court of Appealfl-for the Second Circuits 


7 













Ilk* ♦ 


j v j u \ : < 

I'lt'M'Kl.UlHOS 


P-11-7U- 


L*ll-71 a — 


4-22-74 


4-22-7.4 _ 

4-24-74 


4-24-74 


_U-26-7U 


4 - 26-74 


> 4-26-74 

r__ 

1 4^29-74 

i' Jl6*74l 

4N__ 

f 5:6-74 
; 5-10-74 


vonr.-nT s.-TEltSKlU riled lintice a. MoIIdu lux autv r Lal-acii J4caora..iui' in support^ 
r c -- 1 i far a new. Trial. - 

‘ VIilu /: 2 TI:2 Faied r:,tiu, of Motion 

^ /onoraadua. ir. runnort ilei fu-Kotioa. Lew-Trial. 

ROBERT S. PERSKY - Filed Supplemental Affidavit 4 Transcript of Yamad. Guilty 
^ Plea. - - — — 

” ROBERT S. PFKSKY - Filed Suppl-.nt.l Affld.vlc 4 Tr.n.crlpt of Y.m.d. 

Filed Government’ . «f U» 1» opposition to deft., motion for - 

a new trial. - - — 

| piled Gov’t. Affldevit In opposition CO motion, of deft. Philip ^jLUlIZ 
Jerome Silverman ^Robert S. Peraky for an order granting - - 

PHILIP ZAdL 4 JEROME 3ILV*SlrttS= Illea de-fa Reply i-toorandum of Law,, in reply •to- 
! plt.f’o oopositirr. panting a new trial. _ 

So Ordered Wyatt J, (mailed notice)- 

1 * ot ™ S:zz 

, !• Wyatt J. (railed potic< ... \ . . . • • 

1 ROBERT S. PEKSKY - Filed Reply Memorandum In support of Deft. Robert S. Per«lty ^__ 
motion for a new trial. 

~~ | ROBERT S. PEKSKY . Filed .Idle, of Appeal from order denying nev trl.l_..-_ 

^ 4/26/74. (milled -totici to Dett, and U.S. Atty s office) 

t ieromf . si i VERMAN & PP 11.1 P PANE - Filed Notice of Appeal from °rder_d_«nylnj - 

a new triel on m'24/ ’A. tmailed notice to deft, and U.S. Atty 9 office)- 

i, 1 Pre trirt MMWt »eU. Trl.l Oct. 15,1974. »i» .... J5»S E 


t r-». t l n% , • r • 

i .r’.oR if - V 


. L: Apr. 2?> '97|w 


' 5 : 17:74 j Certified .v, r- S»i P cmen’ l Ferrrd to the USCA. 

J "5-17-74 ' Filed letter tr. lodge Wvart from ,andor Frankel dtd: 4-18-74. 
6.17.74 I : • : .IP LAME 6<n tit. i n» ftl Record to. tin USGA. 


11-6-14 


r ,• •; ;- t E , .. " . . copy Of S« pro our- •,andate._ 

e.r ri . • T '&*• 

..... , . •ipro-.ie I'inu man* ate. h» petition. 

iu,. . )■ 'n' I'. -J " ’ . n • • V ; 

■ . ur uo.ic.n . - - 

•>r ,r \ » r * 1 ,l * - 


* 11-6-74 


*|i’ i’ ii,9 rnri.tvul 6 iimn'.mi'li > <'.,i.llni;.tl. n 9n*-'l 









4 k 


11-8-7- 1 


,. I ' *- 1 ! I rMI 


, r. ~ s*n h t1 im 

«il~Ii~rm i-"T t. : 

surd cop i;>< 1 ’ - 1 > • * • • 


I’KOCEEDINCiH 

.. ana .'j. ; »■ ’ ‘‘-A • !t 


ill l *H f ji i 


Jf- &U.22. - 

i . r»_y pn»sont 1 _ J_r _ Is ______ 


of V I 10.00 


robAt ton • : i irer 


,!r i pan t , J 


11 - 8-7 


i > sn -lender liims« 1 t to Hf* Attor ney General 
• loriria. at IO-jO A.'s. on li-12-74. 


t»i - ’enn ; .. J.-consented i >. iFi’ed ii 72..r.fl i i4CLH < __ 


; ~Tl-l2 - 7A Ip? T M,. ? LAN", i EiOlriK V. : V'M - v VR.? A.-FitrO tryc__ro 

L 'Icnda t<-. vi th opinion attacliecl._ 'Iil . Di gjLK J t 1. Qn iU-t—i -8 - 

1 a i.'irmnd. .Twfiinpnt Entered ; 1 - 1 j- 7‘ - • i-J.e »•_*_:_ll} 2 ‘ . l n d n0 ^H Sj—--—— 

I 11-20^74 CHARLES FISCRFR-Filed Stip. & O rder substituting Roger M.Rqsenberg as deft^s.- 

attorney..... .. ,Wy «t t, J. _— 

> 11 . 25.14 ROBERTS. PERSKY-Filed letter from 01 wine, Connelly.Chase, O' Donnall 4 Wtjhar^ b;- 

John Logan O'Donnell to Judge Wyatt dated 11-23-74, in^referenca to .deltas,-- 

J ’ “ ball status*.____—-- 

l _~ _|___———- 

1 n-25-Z4_ Pre-trial conference held. 8 ovt, moves to dismiss U.S i _Secretarlal Inaj:ltuta.- 

Granted. Trial lu «.W yatt .J.--- 

'-* 1 ___ 

! 1,27-74 JEROME. SILVERMAN 4. PHILIP LANE-Filed dafta. affidavit fc notice of_*otlon^for- 

1 — 1 reduction of sentence. • __ • . . - 1 —,- 1 — ' ' ■-;- 


reduction 


12«1B»74 parent «. silverman-P iled conmitment 4 enter«d return» Daft, delivered to_Warden t 
I ' Federal Detention Headquarters, N.V.C, Qn 12-4-74*- 

k _____ _ _- 

; 12-19 -74 ROBERT S, PERSFY-Flledcoranitmcnc 4 entered return,—Deft, delivered to Warden,- 

j_Federal Detention.Headquarters. N.T.C, on 12 - 4 -JZ 4 ,- 

i 12-27-74 ROBERT S. PERSKY-Filed commitment 4 enteredreturn,—Deft, delivered to Federal- 


Prison Camp, Allenvood, Pa, on 12-13-74,-—- 

r _" __ ' . 

; A?-31-74^J ROBERT SPERSKY-Filed deft's, affidavit & notice of motion toadj ourn tr ial.- 

12-31 -74 j ROBERT S. PERSFCY - P1 led deft's, affidavit 4 notice of motion for reductlon of sentence . 

~1201 -74 ’ROBE RT S. PERSFY-Flled affidavit 4 notice of motion of Olvine, Connelly, Cheee,-__ 

O'Donnell 4 Weyher for an Order granting leave to withdraw as attorneys of_tt»coird_ 

- for deft, and for an Order allowing Robert S. Peraky to appear In this^ proceeding 

, on his own behalf,___ 


' 1-7-75 [ Filed _tranacrlpt_of record of proceedings dated ll-_ 23-7S ,- 


f ~ 1 - 7 -75 Filed transcript of record of proceedings dated 11-29-73.- 

jT 7 .75 ROBERT S. PERSKY-Filed MEMO ENDORSED on deft's, motion to adjourn trial filed 1^51^7 
After hearing in open Court, this motion la denied. SO ORDERED.....Wyatt l J i —(■&)— 

- ___ 

*? Cont'd. on Paga_#ll_ 
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I i Cl . 


IIO Rrv. I'll I. I* 


i , h«h , icki>ini:h 


I D»t« Ord,r 

| )uil*in*nt N* 


L4-75 


' ROBERT S. PERSKY-Filed MEMO ENDORSED on deft’s. «ocion for reduction of «n^nce ; 
tiled 12-31-74. After hearing in open Court this motion is denied. SO ORDERZD.J 

.Wyatt,J. 

onRKRT S PERSKY-Filed ORDER that deft’s, motion for an order dismissing counts j 

“Vi.“L «> ch.rg. „„ of, on.. 1. d.nl.d without pr.Judlo. .. p.r 
j LtofudL. to COUU..1 d.ttd Ho, 6. 1976. SO ORDERED.Vy.tt.J. (») 

i rhrprt S PFRSKY-Filed MEMO ENDORSED on motion of Olvine, Connelly, Chase, 
O^nnillT^yher for an Order granting leave to withdraw as attorney, o 
: record for deft, and for an Order allowing Robert S. Persky to appear ; 

proceeding on his own behalf. Motion granted. SO ORDERED....Wyatt.J. (am) 


jt-7-75 

T-Q-75 


^Pre-trial conference held.Wyatt.J. 

Pre-trial conference held........Wyatt.J. 


1-13-7 


-IQ-751 R OBERT S._PERSFY-Flied Govt’a. proposed examination oi prospective Jurors. 


PHILIP ZANE-Flled Stlp. 4 ORDER that Counts 8 & 12 presently pending, be placed 
Tth^.R^. CW.r »f .hi. Court uutll the D.S. Supr™. Court 

. 8 deft’s petition for a writ of certiorari. If said petition Is- 

denied. Counts 8 and 12 shall be restored to the trlax calendar of this Court 

whereupon the U.S.A. shall move promptly to dismiss these counts, nnd J f 1 
1 petition is granted and the judgment of conviction is reversed & remandc^ for 

a new trial. Counts 8 4 12 shall be restored to the trialSO oLeRED 
Court and conaollcated with Count 2. for retrial against deft. SO ORDERED. 

..Wyatt.J. 


^7-T5 UbERT S. PERSKY-Filed Govt’s, affidavit for a^vrit of habeas to. 

-' warden. Federal Deientior. Headquarters. N.Y.C._ Writ issued, ret. 1 8 75, 

T^-T 5 _ ioBERTS.PERSrY-Fll e d Govt’s, affidavit for a writ of habeas corpus for Rjmon 

f - N> D'Onofrfo, directed to Superintendent.Federal Prison Camp. Eglln Air Pore*— 

r Base, Florida. Writ issued, ret. 1-9-75. 

> PHTLIP ZANE~JEROME E.SILVERMAN 4 ROBERT S. PERSKY-Plled true copy of U.S.C.A. 

h 1,6.75 Th. Ord.c, of ch. District Court ... h.t.b, _ 

.. affirmed. Judgment Entered 1-10-75-Clerk. (mailed notice) 

Second trial begun as to deft. Robert Peraky on counts 4 and 5. 

Llrl4 _ 75 Trial continued. 

1-15 -75 Trial continued, ... — — - 

1-1 6-75 (Trial continued, 

1-17- 75 Trial continued, . . 

JL-22-75 ROBERT S. PERSKY Filed Govt’s, memorandum ot lev delating to Count 5. 

Trial continued. Govt, rests. D*U. om ves for a directed verdict of 
— - „ tc counts 4 6 5. Court gr m. s de.t * .. motion as to count 5 and denied as 

to count 4. Court dtiecta a Judgment ui acquittal as to count 5... 

”1-21-75 Trial continued. Poth tides test. . - -- ~~ 

1-22-75 Trial continued. Summations A Cmirge. Jury delibera log. - ■ ■ * b ft s 

1-23-75 Trial continued. Jury dr liberations continued. Jury fin e 

Perak) Guilty on count 4 ,Wye 1 .1, J._ 

“ — 1 A-ll 
















/ v Cr. 1*1 


rii* *»•»•!- •••••*: 


J n a * ordtr *»r , 

lu'l ;n) nt Noi'*^v, 


:rf ROBERT S. PBRSKY-Plled JUDGMENT and COMMITHENT-The deft, in hereby cotmltted to the 
cuBtody of the Attorney General or his authorized representative for mprlBonment 
for a period of TWO (2) YEARS, on count 4, pursuant to Title 18, Section 3 jI, 

U.S. Code, on condition the deft, be confined in a jail or treatment type -j --- 

institution for THREE (3) MONTHS, the remainder of the sentence of i.on«ent | 

-1 is suspended, and the deft, is placed on probation for a period of TVO (2) YE.ARS, 

— ' subject to the standing probation order of this Court Sentence of imprl.onae^ 

— I is to rum concurrently with sentence imposed on count 2, September b, 1973. 

.Wyatt,J. ’ - ' * -_ — 

Issued cotr.cn 1tment l-23-7*_ 

-A 5 fROBERT S. PERSKY-Piled commitment f» entered return. Deft, delivered to Warden, --V 

Federal Detention Headquarters, N.Y.C. on 1-23-75. - - - ■ - - - - 

JEROME E. SILVERMAN & PHILIP ZANE-F led MEMO ENDORSED on deft's. motion filed- 

I 11-27-74 This motion was denied n open Court on 11-29-74 except to t e_ - 

—; extent of permitting surr-ndev at separate times, as inown by the Stenographic - 

-j” minutes. SO ORDERED.Wyatt.J. (mn i led not i o>) - -- 

, 5~ JER OME ~E~SILVERMAN- Fil ed deft's, pro se motion for reduction of sentence.-- 

I ’HjEROKE E. SILVERMAN-Filed MEMO ENDORSED on deft's, notion fUed_2 : 19^75.- Thli _- 

"petition" by deft. SUvenran is treatrd as a second motion to reduce - - -r- 

| J (Fed. R. Crim. P. 35) and is denied. SO ORDERED.....Wyatt,J. (notice mailed by Pro Se>- 

l !ROBERT S PERSKY-Fi\ed de- t's (pro se) not ice of motion pursuant to Rules '2.29, - 

33 & 34 F.R.Cr.P for d smissai of count 4 of the indictment, a directed verd.cl- 

\ of acquittal, a new tri.il 6 . an order of arrest of judgment, ret. 2-28-7*.- 

r-- ~ _______ 

£i' 5 ~‘ ROBERT S. PERSKY-Filed deft's, fpro sej memorandum in support of motion under- 

rules 12,29,33 & 34 F.R.Cr.P. --- 

'"-75 ROBERT S. PERSKY-Filed deft's. amended memorandum in support of motion under -—- 

j rules 12,29,33 & 34 F.R.tr.P. - 

1 75 ‘ t ROBERT S. PERSKY-Filed Govt's, memorandum of law in opposition tc deft^a. pos t- _ t £i ill- 

motion to vacate his convirt ien. __ _ __ 

7J ROBERT S. PERSKY - Filed Memo. end. on defta. motion filed 2/21/75..The within 

motion la denied. So Ordered WyMt J. (notice mailed to Pro Se) -- 

r ’ 


-75 ROBERT S. PERSKY-Filed dr f t's. notice of appeal from the Judgment of Conviction 
entered on 1-27-75 & denial of morion on 2-18-75. liHed notice to Robert 
HZl_ p ? rsk y» 0ne Rockefellei .Mara. N.Y.C. A U.S. Attorney*? Office.- 

ROEERT PERSKY-Filed notice of certification fc transmittal of the supplemental— 
. record on appeal to the U.S.C.A. - - - - - 


•75 ROBERT S. PERSKY-Filed Govt's. designation of additional parts of transcript _ . 

_ to be included in the record on appeal. -j 
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INDICTMENT-COUNTS FOUR AND FIVE 


UNITCD STATES DISTRICT COURT 

SOUTHERN DISTRICT OF MEW YORK. 

____--x 

UNITED STATES OF AMERICA, 

-V- 

MORTON 3. KAPLAN, 

PHILIP ZANE, 

JEROME E. SILVERMAN, 

CHARLES J. FISCHER, 

ROBERT S. PERSKY, 

RAMON N. D'ONOFRIO, and 
U.S. SECRETARIAL INSTITUTE, LTD., 

Defendants. 


INTRODUCTION \ 

The Grand Jury chart’s: 

/ . * 1. From on or about July 1, 1969, up to and includin 

March 1, 1971, MORTON S. KAPLAN, the defendant, was Prasident, 

» 

a director, and majority shareholder of Microthermal Applica¬ 
tions, Inc. ("Microthemal"), a corporation incorporated under 
the laws of the State of Delaware in June 1968, whose fiscal 
year for 1969 ended January 31, 1970. 


INDICTMENT 


73 Cr. 192 


•x 
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INDICTMENT-COUNTS FOUR AND FIVE 

2. From on or about July 1, 1969, up to and including 
the date of this indictment, CHARLES J. FISCHER, the defendant, 
vas employed in the banking and financing business in the 
States of Hew York and New Jersey and among other things, spe- . 
cialized in the purchase and sale or certificai.es o_ deposit 
and other instruments of credit on behalf of clients. 

3. From on or about July 1, 1969, up to and including 
March 31, 1971, ROBERT S. PERSKY, the defendant, was an attorney 
and member of the Bar of the State of New York. During that 
period of time, ROBERT S. PERSKY, the defendant, was a share¬ 
holder and Secretary of, and a member of the law firm acting 

as General Counsel to. Micro thermal. | 

4. From on or about July 1, 1969, up to and including 

the date of this indictment, PHILIP ZANE, the defendant, was 
a certified public accountant and a member of the firm of 
Zane and Silverman, certified public accountants in the Stata 
of New York, which prepared and certified Microthermal’s fi¬ 
nancial stat.rr.er.t = for its fiscal year ending January 31, 1970. 

5. From on or about July 1, 1969, up to and including 
the date of this indictment, JEROME E. SILVERMAN, the defend*nt, 
was a certified public accountant and a member of the firm of 
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INDICTMENT-COUNTS FOUR AND FIVE 


Zane and Silverman, certified public accountants in the State 
of New York, which prepared and certified Microthermal s fi¬ 
nancial statements for its fiscal year ending January 31, 1970. 

6. From on or about October 24, 1969, up to and 
including the date of this indictment, RAMON N. D'ONOFRIO, the 
defendant, was a director and controlling shareholder of U.S. 
SECRETARIAL INSTITUTE, LTD. ("U.S. SECRETARIAL"), the defendant, 
a corporation incorporated under the laws of the State or 
Delaware, and from time to time during that period, a partner 

in the investment and promotion firm of D'Onofrio, Feeney, & 
Kirschbaum, New York, New York. 

7. From on or about July 1, 1969, up to and including 
Hay 31, 1971, Akiyoshi Yamada, named herein as a co-conspirator 
and not as a defendant, was a general partner of Takara Partners 
a limited partnership and hedge fund in the State of New York. 

8. From on or about October 1, 1969, up to and 
including October 1, 1970, John Peter Galanis, named herein 

as a co-conspirator and not as a defendant, but named in Infor¬ 
mation 73 Cr. 52 as a defendant, was a general partner of 
Takara Partners, a limited partnership and hedge fund in the 

i 

State of New York. 
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INDICTMENT-COUNTS FOUR AND FIVE 


9. Ftom on or about July 1, 1969, up to and including 
December 31, 1970, Steven C. Bums, named herein as a co-con- 
spirator and not as a defendant, but named in. Information 72 
Cr. 1207 as a defendant, was a trader and security salesman 
at Arnold Wilkins U Co., a broker-dealer then registered with 
the United States Securities and Exchange Commission (the Co¬ 
mmission) • 

10. From on or about January 1, 1970, up to and 
including December 31, 1970, Richard Kirschbaum, named herein 
as a co-conspirator and not as a defendant, was a partner in 
an investment firm with RAMON N. D'ONOFRIO, and an officer of 
U.S. SECRETARIAL• 

11. In a public offering of 200,000 of its Class 
A Common Shares in July 1969, Hicrothermal raised approximately 
$800,000, of which approximately $150,000 was to be expended 
in furtherance of the public offering and other expenses. 
According to the prospectus for the public offering,, which 
was filed with the Commission, of the remaining approximately 
$650,000, approximately $307,500 was to be allocated to 
Microthermal's general fund for temporary investment in 
Certificates of Deposit, Government Securities, or such other 
interest bearing obligations as management deemed appropriate. 
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INDICTMENT-COUNTS *■ 


iND FIVE 


12. In October 1969, MORTON S. KAPLAN transferred 

$240,000 of Microthermal's moneys raised from the public offering 

I 

to John P. Galanis, Akiyoshi Yamada, and Takara Partners. 

MORTON S. KAPLAN, ROBERT S. PERSKY, Akiyoshi Yamada, and John 

/ * 

P. Galanis drew up papers disguising the transaction as a 
short-term purchase of securities of Delanair Corp. by Micro- 


thermal, whiclj securities had previously been purchased for 
investment purposes for the portfolio of Takara Partners. 

These papers also provided for a guaranteed re-purchase of the 
Delanair securities by Takara Partners within a designated 
period of time. 

13. In January 1970, MORION S. KAPLAN caused Micro- 
thermal's bank in Florida to wire $240,000 of Microthermal's 
moneys raised from the public offering to Takara Partners. 

14. By January 31, 1970, MORTON S. KAPLAN had sent 
or caused to be sent to Takara Partners, and Takara Partners 
had received, $480,000 of Microthermal's moneys raised from 

the public offering. None of these moneys had been invested 

✓ 

in certificates of deposit, government securities, or 
other cash or highly liquid items by Akiyoshi Yamada, John P. 
Galanis, or any other representative of Takara Partners. 
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INDICTMENT-COUNTS FOUR AND FIVE 

COUNT FOUR 

The Grand Jury further charges: 

1. From on or about July 1, 1970, up to and in- 

* 

eluding March 31, 1971, in the Southern District of New York 

MORTON S. KAPLAN, ROBERT S. PERSKY, RAMON N. D’ONOFRIO, 

and U. S. SECRETARIAL, the defendants, along with Akiyoshi 

Yaraada and John P. Galanis and other person;, to the Grand 

Jury know and unknown, unlawfully, wilfull;., and knowingly 

% 

in the purchase and sale of securities, to vlt, shares 
of common stock of Microthermal, by the use of the means 
and instrumentalities of transportation and communication 
in interstate commerce and by the use of th- mails, did 
directly and indirectly (a) employ devices, schemes, and 
artifices to defraud; (b) obtain money and property by 
means of unt- le statements of material facts and omissions 
to state material j.acts necessary in order to make the 
statements made, in the light of the circumstances under 
which they were made, not misleading, and (c) engage in 
transactions, practices, and courses of business which 
operated and would operate as a fraud and deceit upon 
the purchasers and sellers of the aforementioned 
securities. 
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2. Among the means by which the defendants 
and others would and did effectuate the fraudulent 
scheme, as described in paragraph 1, supra , were the 
following: 

(a) In July 1970, MORTON S. KAPLAN, ROBERT S. 
PERSKY, and John P. Galanis had merger discussions on 

behalf of Microthermal with Meridian Capital Corporation 

< 

(Meridian). 

(b) In August 1970, MORTON S. KAPLAN, ROBERT 
S. PERSKY, and John P. Galanis signed an agreement with 
Meridian whereby Microthermal would, among other things, 
issue some of its securities in exchange for substantially 
all of tha assets of Meridian. The effect of the merger 
was to be that Meridian which v:es in dire financial 
straits, would acquire purportedly substantial liquid 
assets in the amount of $375,000 in certificates of - 
deposit of Microthermal. 

(c) In October 1970, ROBERT S. PERSKY and 
MORTON S. KAPLAN caused a Notice of Special Meeting to 
be mailed to shareholders of Microthermal, and such a 
meeting to ratify the agreement described above was 
held at 477 Madison Avenue. 
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INDICTilENT-COUNTS FOUR AND FIVE 

(d) In October 1970, principals of Meridian 
learned of Microthermal's true financial position, to 
v?it, Microthermal did not have the substantial liquid 
assets as represented in the agreement signed in 
August 1970. In mid-October 1970, principals of 
Meridian indicated a desire to terminate the agreement 
and ROBERT S. PERSKY on behalf of Microthermal withdrew 

from the agreement. I 

(e) In November 1970, ROBERT S. PERSKY,. 

MORTON S. KAPLAN, John P. Galanis, and others had 
merger discussions on behalf of Microthermal with 
RAMON N. D 1 0N0FRI0 and others on behalf of U. S. 
SECRETARIAL. 

(f) In November 1970, ROBERT S. PERSKY, 

MORTON S. KAPLAN, RAMON N. D'ONOFRIO and others reached 
an agreement whereby Microthermal would, among other 
things, purchase a minority portion of the common 

stock of U. S. SECRETARIAL for the purportedly substantial 
liquid assets of Microthermal in the amount of $375,000 
in certificates of deposit, when in truth and in fact, 
as ROBERT S. PERSKY, MORTON S. KAPLAN, and RAMON N. 
D'ONOFRIO well knew, Microthermal did not have such 
assets. 
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INDICTMENT-COUNTS FOUR AND FIVE 

(g) To induce RAMON N. D'ONOFRIO to enter 
into the agreement, MORTON S. KAPLAN and John P. Galanis 
agreed to pay RAMON N. D’ONOFRIO a sum of money and 
John P. Galanis caused RAMON N. D'ONOFRIO to be paid 

$50,000. 

(h) On November 20, 1970, Akiyoshi Yamada 
was requested by ROBERT S. PERSKY to sign a delivery 
receipt on behalf of Takara Partners, acknowledging 

delivery of the $375,000 of certificates of deposit 

| 

purportedly held by Takara Partners to U. S. 1 SECRETARIAL, 

when in truth and in fact, as ROBERT S. PERSKY and 

I 

Akiyoshi Yamada well knew, no such certificates of 

deposit were in existence. Thereafter, ROBERT S. PERSKY, 

Akiyoshi Yamada and others agreed that Yamada, on behalf 

of Takara Partners, would acknowledge receipt of 

"instructions" to deliver $375,000 in certificates of 

deposit to U. S. SECRETARIAL. Pursuant to such agreement, 

a representative of U. S. SECPJ2TARIAL received o delivery 

of an envelope which purportedly contained the certificates 

•» 

of deposit when in truth and in fact as RAMON N. D’ONOFRIO 

o 

well knew the envelope was empty. 
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INDICTMENT-COUNTS FOUR AND FIVE 

(i) By February 26, 1971, MORTON S. KAPLAN and 
ROBERT S. PF.RSKY had stripped Microthcrmal of substantially 
all of its assets with the exception of the U. S. 

SECRETARIAL'S securities by transferring its real assets 
to a private corporation controlled by MORION S. KAPLAN. 

O 

On or about that date, after the Coraraissiov*'s investiga¬ 
tion more fully described in paragraph 1 ot Count Three 
had commenced, Microthermal was caused by ROBERT S. 

PERSKY and MORTON S. KAFLAN to*issue its securities for 
the securities of Continental Engineering and Development, 

Inc. (Continental) which wished to have conrol of a 
public shell corporation. The effect of this deal was to 
transfer control of Microthermal to the principals of 

J • 

* t • 

Continental. j 

t » 

k (Title 15, United States Code, Sections78j(b)and 78ff 

and Rule 10b-5, (17 C.F.U. §240.10b-5); 

Title IS, United States Code, Section 2). 

COUNT FIVE 

The Grand Jury further charges: t 
From on or about November 20, 1970, up to and 
including March 31, 1971, in the Southern District of 
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INDICTMENT-COUNTS FOUR AND FIVE 

1 

New York and elsewhere, MORTON S» KAPLAN and ROBERT S. 
PERSKY, the defendants, unlawfully, wilfully and 
knowingly failed and omitted to file with the Commission, 
on behalf of Hicrotherraal, a current report on Form 8-K 
for the month of November 1970, for the purpose of 
reporting, among other things, the purchase by Microthermal 
of the Common stock of U. S. SECRETARIAL, as required by 

Title 15, Unites States Code, Sections 78o and 78ff and 

* 

Rule 15d-ll (17 CFR §240.15d-ll). 

(Title 15, United States Code, Sections 
7go and 7Cff; Rule 15d-11 (17 C?R 240.15d-ll>; 

' Title 18, United States Code, Section 2). 
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COMPOSITE OF DEMAND FOR BILL OF 
PARTICULARS AND ANSWER OF U.S. ATTORNEY 

• i 

1. jin relationship to Paragraph 12 of the 
Introduction to the Indictment, state the nature of 
the papers allegedly drawn up by Robert S. Persky • 1 

"disguising" the transaction as a short-term purchase 
of the securities of Delanaire Corporation by Microthermal, 
identifying such papers by date, caption and signatories; 

t 

'1. See exhibit 1. 

! J 

I 

2. State whether the contention of the United 
« • 

.States is that Robert S. Persky knew in October 1969 that^ 

’ ! 

^the papers were "disguising" the transaction described 
in Paragraph 12 of the Introduction to the Indictment; 

2. The United Str.tes contends that Robert 
* S. Pershy laiev that the papers annexed as exhibit 1 

1 ■■ i 

i disguised the true and intended nature of the trans- , 

. 1 . 

action. 
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COMPOSITE OF DEMAND FOR BILL OF 
PARTICULARS AND ANSWER OF U.S. _ ATTORNE _ 


3. With regard to Paragraph 1 of COUNT ONE, 
set forth the names of the other persons to the Grand Jury 
Known who allegedly combined, conspired, confederated ' 
and agreed to commit offenses and violate laws of the 
United States; 


» 


I 

3, Ko otiicr 3 now hnc-.m to the United States. 





COMPOSITE OF DEMAND FOR BILL OF 
PARTICULARS AND ANSWER OF U.S. ATTORNEY 


4. In relationship to Paragraph 3(b) of COUNT 
ONE, (i) set forth the date or dates in April of 1970 on 
which Robert S. Persky allegedly discharged the accounting 
firm of Arthur Andersen & Co., (ii) set forth the names 
i°f the individuals at Arthur Andersen & Co., allegedly 
.contacted by Robert S. Persky, (iii) set forth whether 
the alleged contact was oral or by writing, (iv) if 
said contact is alleged to be in writing, identify 
the writing by date, caption and signatories; and 

i. 

(v) if said contact is alleged to be oral, set forth 
the substance of the conversation; I 


4. (i) The 

I 

end port on S, Ileplcn d. 
Arthur Andersen c: Co. 

(ii) not 
(iii) both 
(iv) see 
( v) not 


dste on which r.obort 
ischer 3 -d the recount 
is April 14, 1970. 
Irr.c-.n ct this tine 


exhibit 2 

known at this tine 




I ’prr 


Persky 


firm of 


f 1 




/ 






I 
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COMPOSITE OF DEMAND FOR BILL OF 
PARTICULARS AND ANSWER OF U.S. ATTORNEY 


5. With regard to Paragraph 3(b) of COUNT 
^ONE set forth the manner and the capacity in which 

J \ 

Robert S. Persky allegedly hired Philip Zane and 

1 

Jerome E. Silverman; 

5. John P. Galanis was asked by Robert S, 
Persky and Horton S. Kaplan to recosmcnd new accountants 
for Microthermal; Calanis contacted Steven Burns, 

f 

v;ho gave Galanis the nmes of Philip Zone and Jerome 
K. Silverman. Galrnis tbe names to Pornkv and 1 

Kaplan and, at Uaianis* rcccmenaation, rcrsicy and t 
Kaplan met with the accounting firm and subsequently 
hired Zone and Silverman. 
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COMPOSITE OF DEMAND FOR BILL OF 
PARTICULARS AND ANSWER OF U.S. ATTORNEY 



6 . 


With regard to 


paragraph 3(d) of COUNT 


ONE, (i) 'set forth the dates in April 1970 and the times 
of day ai which Morton S. Kaplan, Robert S. Persky, 

'Jerome E. Silverman, Philip Zane, Akiyoshi Yamada and 
Jjohn P. Galanis allegedly held meetings at 477 Madison 
Avenue, and (ii) set forth the names of the.other persons 
allegedly attending such meetings; 


6(i). April 1, 1970; April 14, 1970; April 15, 
1970; April 15, 1970; April 17, 1970; end other dates 
to be specified by the Government'on a supplemental bill 
•pf particulars. 

(ii) Kaplan, Persky, Silverman, Zane, Yamada, 
Galanis, Bums. 

7. State whether the United States contends 

i 

that Robert S. Persky knew at any time during April, 

1 k 

May, June or July of the events described in Paragraphs 

3(e) and 3(f)(i), (ii), (iii) , (iv) , and (v) of COUNT 
ONE; 

] 7. The United States contends Persky knew 
of the telephone call by Yamada to Kirschbaum, as described 
,in 3(e), and did not knov; of the events described in 
t 3(f)(i) - (v) in detail but did know that Galanis, 

Yamada and others were engaged in an effort to secure ^ 
evidence of a certificate of deposit. 





COMPOSITE OF DEMAND FOR BILL OF 
PARTICULARS AND ANSWER OF U.S. ATTORNEY 

8. With regard to paragraph 3(g) of COUNT ONE, 

(i) set forth whether the "advice" given Robert S. Persky 

was 1 in writing or oral, (ii) if the advice is alleged to 
be in writing, set forth the date and nature of the l: 

‘ written instrument, (iii) if the advice is alleged to 
be oral, set forth the name of the person who advised 
Robert S. Persky. (iv) set forth whether the alleged 
direction to an agent of The Bank of New York from 
Robert S, Persky was oral or in writing, (v) if the 
alleged direction was in writing, set forth the date 
of the writing and the substance thereof; and (vi) if 
the alleged direction was oral, set forth the substance 

, of the conversation and the date thereof and indicate ' 

' 1 

\ . the person or persons at The Bank of New York allegedly 
spoken to be Robert S. Persky; •• 

8. (i). Both oral and written 

(ii) . Latter of May'18, 1970, from Katherine 
Plott to Bank of Lew York; copy of letter of llay l'*» 197*0, 
from Franklin, national Bank to Lor ton S. Kaplan. 

(iii) Horten S. Kaplan and Katherine Plott. v> 

(iv) Oral | 

( (v) Lot applicable ^ 

l (vi) Persky spoke by telephone with Gilbert 

Lo frurdo; on or about Kay ?-7, 1970; Parsley requested 
delivery of the certificate of deposit to liim and Losurco 
told Persky the bank had no certificate of deposit , 


for Microthermal. 
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COMPOSITE OF DEMAND FOR BILL OF 
PARTICULARS AND ANSWER OF U.S. ATTORNEY 

9*. With regard to paragraph 3 (h) of COUNT 

ONE, (i) set forth the date in May of 1970 in which the 

alleged meeting was attended by Robert S. Persky; (n) 

> 

set forth the names of the "others" allegedly attending the 

* meeting; (iii) state whether the United States contends 

that Robert S. Persky was present when the alleged fee j 

| of approximately $5,000.00 of unlawful compensation 1 

1 and other financial inducements by John Galanis, StevcT C. 

Burns and Akiyoshi Yamada was promised to Jerome E. 

Silverman and Philip Zane; and (iv) state whether the 

' united States contends that Robert S. Persky was aware 

of this alleged unlawful compensation in the months of 
\ 

May through November of 1970; 

9(i) From on or about Hay 14, 1970, up 

to aid including Hay 27, 1970. 

(ii) Joseph Rozzo end possibly others. 

(iii) Persky was physically present at 
'f/7 AViC, Ibc w»»t ^ -' ,r * 

that Persky physically ksard the promises mado to Zana and 





COMPOSITE OF DEMAND FOR BILL OF 
PARTICULARS AND ANSWER OF U.S. ATTORNEY 


_ * 

10. With regard to Paragraph 3(i) of COUNT y 

ONE, (i) state who gave Robert S. Persky's name to |' 

franklin National Bank and (ii) state whether the United 
States contends that Robert S. Persky knew that his 
name was being used;• " 


f 


i Government. 


10(1) Not presently known to the 

i 

v j 


(11) yes, 


i: 


11. With regard to Paragraph 3(m) of COUNT ONE, 


Estate the nature and amount of the alleged compensation', 


paid to Charles J. Fischer and Richard Kirschbaum; 




11. The Government objects to this request, 

» 

[but does state that Persky did not know that ccmpen- 

j i 

i sation was to be paid, who paid it, how much was to be 

paid, or what form it was to ha paid. 


1^. In relationship to the overt acts alleged in 


'COUNT ONE, state which paragraphs of COUNT ONE relate to 

S • ■ • J 

subparagraphs (a) and (b) under the caption "Overt Acts"; 


t 


12. Overt act (a) relates to paragraph i 

» 

3(d), 3(g), and 5(h). ' [ 

Overt cct (b) relates to paragraph 3(g). 
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COMPOSITE OF DEMAND FOR BILL OF 
PARTICULARS AND ANSWER OF U.S. ATTORNEY 

13. With regard to COUNT TOO, set forth which 


material facts, if any, other than those relating to the 
alleged missing $500,000.00 certificate o f dep osit, were 
omitted from the Form 10-K; 

13. At this time, the Government intends to 
prove only the facts relating t o the $500,000.00 
certificate of deposit. 


* 

) • 


14. With regard to Paragraph 1 of COUNT FOUR, 


set forth the names of the other persons to the Grand Jury 


"known "; 

1 




( 14. Glenn Uoo; Scott Barter; Richard Kirschbaxrn; 

Martin Gibbs; end others to be named in a supplemental 
bill of particulars. 

4 

I 

l ‘15. With regard to Paragraph 1 of COUNT FOUR, 

set forth to whom and from whom shares of common stock of 
Microlhermal Applications, Inc., were sold and/or by whom 

f 

purchased; 

, t _15. The Government will produce records fron 


Micro thermal's transfer agent Z3 coon as they are avail¬ 
able to the Government. ~ 1 •- 
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COMPOSITE OF DEMAND FOR BILL OF 
PARTICULARS AND A NSWER OF U.S. ATTORNEY 
t 

16 . with regard to paragraph 2(a) of COUNT FOUR, 
state (i) with whom Robert S. Persky allegedly had 

• ' - I 

merger discussions with Meridian Capital corporation; j 

(ii) when in July 1970 Robert S. Persky allegedly had 

merger discussions with Meridian capital Corporation and 

j . 

(iii) the time and place of such discussions; 

I ‘ 

16(i) Kendall Reis, Robert Hasopian, and two 
attorneys for Meridian, Elliot Corson and George Link, 
j (ii) On or about July 10, 1970. j 

[ (iii) 677 Madison Accnue. * 

17. With regard to Paragraph 2(d) of COUNT 
FOUR, (i) set forth the names of the principals of 
Meridian who learned in October 1970 of Microthermal s 
financial position and (ii) set forth the manner in 
which such principals learned of Microthermal's 

l > 

financial position; . • - ; 

j 17 (i) Randall Rois and Robert Ilagopian 

i 

.(ii) informed by Galanis by telephone; 

i 

thereafter, they corcuunicated \/ith Persky. 
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COMPOSITE OF DEMAND FOR BILL OF 
PA RTICULARS AND ANSWER OF U.S. ATTORNEY 

18. With regard to Paragraph 2(e) of COUNT 

FOUR, statue (i) with whom Robert S. Persky allegedly 

had merger discussions relating to Microthermal 

(Applications, Inc., and U.S. Secretarial Institute, 

Inc., (ii) when in November 1970 Robert S. Persky ;.• 

allegedly had such discussions and (iii) the time 

• I • \ 

• • . •' . . \ * •* 

and place of such discussions; 

John Galcnis, Horton S. Kcplcn ^ 

, (ii) Throughout month of ITovenber 

j i 

^ (iii) 477 Madison Avenue 

19. With regard to Paragraph 2(f) of COUNT 
FOUR, set forth the time, place and names of: the "others 
w ho allegedly attended a meeting in November of 1970 
reaching an agreement on the purchase of the stock of 
U.S. Secretarial; 

» 

i 19. November 20, 1970; Patrick Barton, Scott 

Barter, Martin Gibbs, John Calan- s, Akiyoski Yamada, Ira 
Smith; late afternoon; 477 Madicon Avenue. I - 


A-3 4 





COMPOSITE OF DEMAND FOR BILL OF 
PARTICULARS AND ANSWER OF U.S. ATTORNEY 

20. With regard to COUNTS ONE, TWO, FOUR and ^ 
FIVE, state whether the United States contends that 
^Robert S. Persky received any unlawful compensation and, 
jif so, describe such compensation and set forth the time 
and*place and person or persons who paid such unlawful 
compensation. • ’• • • 

j 1 20. The Government does not allege any corapen- 

** satton other than fees for professional services and j 1 
stock purchases and sales. * l 
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Microthermal Applications, Inc. 
Sheraton-Four Ambassadors 
Tower I - Suite 1810 
801 South Bayshore Drive 
Miami, Florida 


Takara Partners 

342 Madison Avenue 

New York, Nev/ York 10017 


October 1, 1969 

. » 

i • 


Dear Sirs: ( * . 

T^ie undersigned hereby offers to purchase 80,000 
shares of the* Common Stock of Delanair, Inc., par value 
$.01 each, ("Shares") for the sum of $240,000.00. The 
undersigned agrees that the closing of this transaction 
shall take place at such location and on such date as we 
may mutually agree but in any event prior to October 3, 

1969. At the closing the undersigned will deliver the 
purchase price and you shall deliver to the.undersigned 
certificates evidencing such shares appropriately endorsed 
for transfer with the signature guaranteed and any requisite 
stock transfer stamps affixed. . 

* 

» , ' • 

The undersigned warrants and represents that the 
Shares to be so acquired will be acquired for investment 
and not with a view to or for resale in connection with any 
distribution (within the meaning of the Securities Act of 
1933, as amended) of any of such shares. 

* The stock certificates representing such shares 
to be purchased by the undersigned shall contain the fol¬ 
lowing legend: _ 


Exhibit 1 to Bill of Particular: 
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COMPOSITE OF DEMAND FOR BILL OF 
PARTICULARS AND ANSWER OF U.S. ATTORNEY 


"The shares represented by this certificate 
have not been registered urder the Securities 
Act of 1933. They may not be sold or trans¬ 
ferred in the absence of an effective regis¬ 
tration statement for the shares under the 
Securities Act of 1933, or an opinion of 
counsel for the Corporation that registra¬ 
tion is not required under said Act." • 

. , • . • • • * 

In consideration of our agreement to purchase the 
Shares you agree that you v/ill at our option repurchase the 
Shares for an aggregate of $253,000 at any tine v/ithin • 
eighty—one (81) days from the date hereof. 

1) The repurchase price of the Shares shall 
be reduced by the value of any cash dividend 
on the day the stock goes ex dividend. 

2) In the event of stock splits, reverse 
splits or other similar action by above 
mentioned corporation, our option to require 
repurchase shall become an option for the 
equivalent in new securities and the repurchase 
price shall not be reduced. 

• • • • . 

Please indicate your acceptance of this offer by 

signing the enclosed copy of this letter and returning it to 

the undersigned. 

• * 

w Very truly yours,' 

MIC ROTH ERMAL APPLICATIONS, INC 




^ uJ -—^ ^ 
Secretary 


ACCEPTED AND AGREED TO: 


TAKARA PARTNERS ' • . 

Akiyc: . .:.y.da 

General Partner 
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_j l _SQUTHl.,CJ JJISTItJArr. urjwi-iuna- 


L_ __ _robert _s_ persky---1 OOCKCT NO - ^ L — 





In the presence of the attorney for the government 
the defendant appeared in person on this date 


MONTH 


V5j 


' , . ‘if of right to lutnicl and asked whether defendant desired t® 

WITHOUT COUNSEL However the court the Ue " fe ndant thereupon waived assistance of counsel. 

have counsel appointed by the court ano me u 


nave tounxi w 7 -- 

. X I WITH COUNSEL L_ ROBERT. $ •- SB8SKX»_PSCla. — 


| GUILTY, and the court being satisfied that 
there is a factual basis for the plea. 


I NOLO CONTENDERE, t_x_J NOT GUILTY 


NOT GUILTY. Defendant is discharged 



There being a OSBEJverJict of \ t y , GUILTY. 


1 r .v. ffprunfcl of unlawfu 1 lv. wilfullv and lcnowi noly, 

Defendant has been convicted as charged of the off O the means and 

in the purchase and sale of securities, oy ^ne 

instrumentalities and communication in interstate commerce by 

use of th^mails^ai^emgloy . „ . 

Title 18 , U.S.Cods, Section 2 .) • .* 




. u . k. .rannunad Because no sufficient cause to the contrary 

The court asked whether defendant had anyth,n S to say why iudgme^t^ ^ ^ ^ ttfnvicled anll ordered that: The defendant Is 

wo shown, or appeared to the court, the court « fep re,«nlat.ve for impr.sorsm.nl for a period of 

hereby committed to «h. custody of the Attorney General or his authoruti P option 3651 US 

" ros YEARS on count 4, pursuant to Title 13, Section dbbi, u.b. 
roL in^onaition the defendant be confined in a jail or treatment 
tyoe*institution for THREE (3) MONTHS, the remainder of the sentence 
l P is suspended, and the defendant is placed on probation 

Tor'TperiTa of TWO (2) YEERS, subject to the standing probation 

° rdCr S entence ©^imprisonment is to run concurrently with sentence 
imposed on count 2, September 6, 1973. 


I0NAL 

TIGNS 


^sS3SS5S§2s33S£3BsS5^353 

n-obaiiois for a violation occurring during the probation prnod. - 


TMEfIT 

MEN- 

ION 


ih, <„ u ,t o.d«l commltm,n. to ft. cft.ojy of .1* Auom.y Gone.1 .ml 


! 


... A 

.f 

1/ 


. .* h 

S. Ma9litrat. V _ T~ - T —--- J " ' 

INZER B. WYATT, D.J. ‘ o-t • Jl 

,0 ,ONLV COPY AVAILABLE . : Y 


1 , 5 . Mititlrjtr 




MICROFILM 

JAN 5 7 1375 

4(L 


It is ordered that the Clerk deliver 
a certified copy of th*s judgment 
and commitment to the l*-S. Mjf* 
sin) or other qualified . 


INZER B. WYATT, D.J. 


^VriiiJ; 

FILED 


coX 


JAN 23 iSS 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


United States of America 


Robert S. Persky 


,o< <K- 

jbihu (-H 


73 Cr. 192 (P^J 
NOTICE OF APPEAL 


Notice is hereby given that Robert S. Persky, 
the defendant above named, hereby appeals to the United 
States Court of Appeals for the Second Circuit from the 
judgment of conviction entered in this action on the 
23rd day of January, 1975 and the motions with respect 
thereto denied on the 28th day of February, 1975 in the 
United States District Court for the Southern District of 
New York (Honorable Inzer B. Wyatt). 


March 6, 1975 


TO: Clerk of District Court 
Southern District of 
New York 

New York, New York 


PERSKY & JARBLUM, P-C. 


A Member ofl the Firm 
One Rockefeller Plaza 
New York, nW York 10020 


'ij 6 133 | 

fe&eaO 
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COLLOQUY-JANUARY 13, 1975 


1 

2 

3 

4 

5 ! 

6 

7 ! 

8 ! 

9 

10 
11 
12 

13 

14 

15 

16 | 

17 

18 

19 

20 
21 

22 | 

23 

24 

25 I 


dhbr 1 

THE COURT: I need for the government to 

enlighten me about the theory of the government's case on 
Count 4 because I must say so far I am singularly unimpressed 
and I think what we have been doing is retrying the con¬ 
spiracy count. This takes me back to, what was it, two years 
ago or a year and a half ago. This is just a replay,and 
I don't understand the point of it 

We have been at it all day today and the first 
thing in the 4th count that is describe is something having 
to do with Meridian Capital. We haven't even gotten there 
yet. 

MR. SABETTA: That is correct, your Honor. 

THE COURT: And the next thing I want to find out 
is, what are the securities in connection with the purchase 
and sale of which the device and schemes to defraud were 
employed. 

MR. SABETTA: Yes, your Honor. Two fold. 

I think the answer to that second question is the bill of 
particulars specifies that by implicaion at least that the 
securities in question are those securities, namely the 
common shares of Microthermal being traded in the public 
market over the counter from the period of time Count 4 
deals with, and the shares of Microthermal which were 
transferred or sold in connection with the last transaction 


southern district court reporters u s. courthouse 

TOl [V SO '»RE HER VC N » CO T.«S«0 
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dhbr 2 


2 

involving Continental Engineering. Both of those cate¬ 


3 

gories, your Honor, are the ones on which the government 


4 

would rely in that respect. 


5 

THE COURT: Shares of common stock cf Microthermal? 


6 

MR. SABETTA: We intend to put in evidence. 


7 

your Honor, and in fact I talked to Mr. Persky about 

| 4 

8 

possibly stipulating to some of these facts, that 


9 

Microthermal was beinq traded throughout that period during 


10 

the over-the-counter market. And there was at no time any 


11 

disclosure made to any of the shareholders in any forum that 


12 

$375,000 which had been declared to be in CD's was in fact 


13 

non-existent. 


14 

THE COURT: Well, I certainly am not going to 


.5 

permit that. I will certainly dismiss the government's 


16 

case if that is all you are trying to prove. There's 


17 

not even any charge of that. That’s not charged here. 


18 

The charge here is that in connection with 


19 

Meridian and the purchase of stock of U.S. Secretarial, all 


20 

these things were done. 


21 

MR. SABETTA: And Continental Engineering, your 


22 

Honor, the last transaction. 

; 

23 

THE COURT: But there's nothing about Continental 


24 

Engineering to show any fraud on Continental Engineering. 


25 

MR. SABETTA: Your Honor, the theory of the 

SOUTHERN DISTRICT COURT REPORTERS U S. COURTHOUSE A— 4l 
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■ 

1 

dhbr 3 

■ 

2 

case is at least, I guess, twofold. One is that the CD’s 

1 

3 

had been or the moneys, rather, had been misappropriated and 

1 

4 

thereafter there was a course of conduct which operated as a 

I 

5 

fraud on the public shareholders, among others, in that that 

I 

6 

fact was continuously covered up and buried and there was a 

■ 

7 

failure to disclose the same throughout this period. 

I 

8 

And in connection with these other transactions. 

I 

9 

your Honor, expressly with respect to one of them, I recall. 

I 

10 

there was a press release issued in connection with the 

I 

11 

Meridian deal which refers to $375,000 in assets in the 

I 

12 

company of Microthermal which in fact were non-existent at 

I 

13 

that point. That press release actually went out from. 

I 

14 

I believe, Mr. Perskv's office over the signature of one 

I 

15 

of his associates. 

I 

16 

There was a wilful failure in our view, at least w 

5 I 

17 

believe the evidence would allow the jury to find, to state 

I 

18 

certain facts, certain material facts, which were necessary 

I 

19 

1 in order to correct statements of certain other facts and we 

I 

20 

believe that the public — 


21 

THE COURT: Now wait. 


22 

You told me that these activities of Mr. Persky 


"l 

23 

and others acted as a fraud upon those who bought and sold 


24 

Microthermal shares over the counter. 


25 

MR. SABETTA: That is correct, your Honor. 
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THE COURT: Because it was traded over-the-counter. 
MR. SABETTA: Yes, your Honor, it was. 

THE COURT: What is the fraud that is claimed? 

MR. SABETTA: I think the entire course of the con¬ 

duct is fraudulent in that it is designed to cover up the 
fact that assets have been dissipated and to keep that fact 
from the public shareholders. 

THE COURT: You realize that is not alleged in the 

indictment. 

MR. SABETTA: Well, as I understand it — 

THE COURT: There's nothing about concealing 

anything in the indictment. 

MR. SABETTA: That is correct, your Honor. 

THE COURT: "Among the means by which the defendants 

i 

and others would effectuate the fraudulent scheme were 
the following",and then there's a whole lot of transactions 
about Meridian, nothing aucat any fraud in that connection, 
cover up or concealmeotand then there's a transaction with 
U.S. Secretarial, and then there's a transaction with 
Continental Engineering. 

MR. SABETTA: That is correct, your Honor. 

I think your Honor has correctly said that that refers 

to the means. It is simply a narrative of certain facts which 

took place during that period. 

A-43 
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dhbr 5 

| 

As I understand it, your Honor, it doesn’t 
purport to specify or particularize the fraud alleged in 
Paragraph 1 of that count, which is admittedly drafted in 
precise terms copying the statute or the rule more properly. 
And as I look at the bill of particulars, of course, which 
was supplied before I got into this case — 

THE COURT: Where is the bill of particulars? 

Do we have it, Mr. Clerk? 

MR. SABETTA: I have our copy, your Honor. 

May I say for the record I am looking at our copy of the bill 
of particulars and also the demands for a bill of particulars 
submitted by Mr. Perskv's former counsel in this matter at 
the earlier trial, and specifically, with refereence to 
Item No. 15 of the demand, it asks the government to 
supply "With regard to Paragraph 1 of Count 4 set forth 
to whom,and from whom shares of common stock of Micro- 
thermal Applications, Inc. were sold and/or by whom 
purchased." 

And the government responded in its bill of 
particulars, which is dated April 10, 1973, category 15, and 
I quote "The government will produce records from 
Microthermal's transfer agent as soon as they are available 
to the government." 

It seems to me, your Honor, quite clearly, at 

a -44 
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least by implication, that what the government was saying was 
that it was relying for that aspect of the charge on the trading 
of the public market and the over-the-counter market. 

THE COURT: Is that all that the bill of particulars 

tell us about the fraudulent scheme? 


MR. SABETTA: Well, the demands, your Honor, go 


no furthef. 


THE COURT: We don't have any copy of the bill of 
particulars? 

THE CLERK: It is in the Court of Appeals, sir. 

THE COURT: How are we going to be able to get it? 

MR. SABETTA: I will be happy to supply the governt 
ment's copy. There are some markings which the Court can 
disregard. This is our answer, your Honor. 

There were no further demands, your Honor, 
for greater particularization of the alleged fraud. 

As a conseauence, the fraud is alleged solely 
in the language of the rule in the statute, and there is 

i 

no greater particularization. 

MR. PERSKY: May I be heard a moment, your Honor? 

THE COURT: Well, I take it then that the governmeiit 
is precluded from relying on the sale of Microthermal 
shares to Continental. It doesn't mention anything about 


Continental in this bill of particulars. 
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MR. SABETTA: I would say that that is not accur¬ 


ate. That is not our view at least, your Honor. Our view 
is that it can rely on both, as I tyinK I tried to say at 
least in my opening remarks on this issue. 

In fact, there was a memorandum, a reply memor¬ 
andum, that the government filed in response to certain 
post-trial motions of Mr. Persky to dismiss Counts 4 and 5, 
and in that memorandum, as I recall it, it was filed or pre¬ 
pared by Mr. Velie of our office at that time, there was 
a specific reference to the transfer or sale of Microthermal 
shares in connection with Continental on this very issue 
when it was raised. I think those papers — I don't happen 
to have with me — but I do happen to recall them quite 


clearly. 


MR. PERSKY: Your Honor — 


THE COURT: Yes. 


MR. PERSKY: I think that what the government has 

conceded here this afternoon takes us within the purview of 

those cases in this district in the Court of Appeals which 

say that in order to be or have a violation of 10(b)(5) 

there must be proven a purchase or a sale by the person 

accused of violating the rule. 

Now, I think the government has conceded this 

afternoon that insofar as they rely on the trading market, 
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2 that Mr. Persky, the defendant, didn't make an_ purchases 

3 ‘ or sales in that market and I think the case law is also 

| 

4 clear that mere corporate malfeasance, the theft by an 

5 ' officer himself or a director, is not a 10(b)(5) violation. 

I 

6 Concededly the situation would be different if 

7 there had been a new registration statement and the alle- 

« ! 

gation was that the theft by Galanis and Yamada 

9 ! had been conceded in that and new shares were sold. 

10 I think as to the second part that your Honor put 

11 your finger on the heart of the matter. Mr. Sabetta, 

12 ! who of course is not responsible for this bill of particulars 1 

13 1 but the U.S. Attorney's office is, looks at 15 and when we as 

I 

^ 4 as set forth "To whom and from whom shares of common stock 

^ ji of Microthermal was sold and/or by whom purchased , the 

16 ! answer is "The government will produce records of 

17 Microthermal's transfer agent as soon as they are available 

| to the government." That was back in 1973. They never 

| 

19 | produced anything since that date and if they were relying 

20 ! on continental, they already knew that. They should have 

21 set it forth. And by omitting they were saying almost 

22 directly, and not even by implication, that what they were 

23 relying on was the tradinamarket. 

24 If we go to Continental, Mr. Sabetta in his openin 

25 conceded or claimed that the government's position is 
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that in that transaction the U.S. Secretarial shares were 
valued at $1 or zero, I forget his exact number. Sc there's 
no fraud alleged in that. 

MR. SABETTA: Your Honor, may I respond? 


Because I think — 

THE COURT: This isn't the end of the government 

case. But I must say I think the government's case is about 
as poor a case as I can imagine. 

MR. SABETTA: I disagree respectfully with the 

Court. 


THE COURT: It is going to almost clearly be 

dismissed at the end of the government's case. 

MR. SABETTA: Your Honor, I may be laboring — 

THE COURT: It's just beating a dead horse. 

We tried this case once and all we have been doing today 

is retrying the case that we already tried. 

MR. SA3ETTA: I don't fully agree with the 

Court in that respect. I v/ould like to say this: 

I have no intent to try the old case. I think 

what I said at side bar is our continuing position, that is, 

that certain of these earlier events in connection with 

Mr. Persky's knowledge of the falsity of the filing of the 

10-K is important to the second half of the case, and 

I don't understand the law to be that the person who either 
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2 

buys or sells the securities must be the person who is de¬ 

3 ! 

frauded or is doing the defrauding. 

4 

And I can supply the Court with cases tomorrow 

1 

5 

morning including a Supreme Court case which says quite 

6 ■ 

clearly to the contrary; that it is the fraud which is the 

7 1 

kernel of the crime, and any sale or purchase of securities 

8 

committed in the course of that fraud suffices to make out 

9 

a 10(b)(5) violation or charge. 

10 

THE COURT: Yes, Microthermal didn't sell any shares 

11 

Persky didn't sell any shares. Kaplan didn't sell any shares 

12 

MR. SABETTA: That's not my understanding of the 

13 

law, your Honor, that that is what is required. Maybe I am 

14 

grossly misapprehending what the law is but I don't think so. 

15 

I will endeavor to look at it very carefully tonight. In 

16 

fact, we are preparing a memorandum on this very issue 

17 

but I don't understand the law to be that the person charged 

18 

must in some way be directly responsible for the purchase 

19 

or sale of the securities. It suffices that in the 

20 

1 course of the fraud there is a purchase or sale of securities 

21 

that makes out a 10(b)(5) charge. 

22 

THE COURT: You mean even if Persky had nothing 

) 

23 

whatever to do with the purchase or the sale of the secur¬ 

24 

ities? 

25 

MR. SABETTA: Indeed I would think that in the 
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2 

case of trading in the over-the-counter market that is 


3 

precisely the case. The government doesn't intend to show 


1 

4 ! 

that Mr. Persky directly or personally caused a given buyer 

/ 

1 

5 | 

or seller in the market to buy or sell during the course of 

■ 

6 | 

Counts 4 or 5. It suffices that Mr. Persky engaged in a 


7 

course of conduct which operated to defraud those buyers and 


8 

sellers, to wit, the events alleged in Count 4 and, more 


9 

specifically, as I referred to earlier, press releases, 


.0 

other statements which might find their way to the public 


11 

area, which represented falsely that the company had $375,000 

i 

12 

in cash assets, which a buyer or seller in the market might 

■ 

• 13 

rely on, truly as a material fact in making an investment 

a 

14 

decision. The failure to state the fact that it was not 

■ 

15 | 

there when he then and there knew that to be the fact, 

■ 

16 

suffices in our view to make out the charge of a 10(b)(5) 

i 

l 

17 

violation. 

■ 

18 

THE COURT: Have you ever found a criminal 

■ 

19 

prosecution for violation of a 10(b) (5)? 

■ 

20 

MR. SABETTA: I can't answer that. 

■ 

21 

THE COURT: I understand that there never has 

■ 

22 

been any such, but my research has developed no instance of 

1 

23 

where there has ever been a criminal prosecution. 

■ 

24 

MR. SABETTA: Your Honor, Mr. Green informs me tha 

t 

25 

there are such cases. 
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THE COURT: I would certainly like to see one 


We haven't found it. 

MR. SABETTA: I would be happy to supply it if I ckn 

find it and I'll do whatever I can immediately after court. 

THE COURT: I guess I have done as much as we 

can do this afternoon. 

I thought it wouldn't be right for me to have 

these grave doubts, Mr. Sabetta, without drawing them to 

your attention. 

MR. SABETTA: I appreciate the Court's bringing this 

up at this time and we will provide some sort of memorandum 
tomorrow morning on this issue and, if possible, even later 
today. 

MR. PERSKY: If your Hono 1 * please, this morning 

you instructed me to withhold the motion on venue until 
the close of the government's case and I assented eagerly 
because it is true that on the face of the indictment it 
didnt' show where that report should be filed. 

Now, the government has put on its expert witness 
who has testified that the report should have been filed in 
Washington and I would like your Honor to consider at this 
time, reconsidering your earlier deferral of that motion. 

There is a Supreme Court case that says where 
there is an omission, that clearly venue should be laid in 
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the place where there is the filing to be made, and in the 
Cummerford case in this circuit there is the same decision. 
That is, where a document must be filed with a government 
agency and there's an omission to do so, and there's a crimina 
case for it where venue is only proper in the district where 
the act should be performed. 

MR. SABETTA: I don't dispute Mr. Persky's 

analysis of the issue, your Honor, but I think what he is 
overlooking is this distinction, namely, that that count 
charges a violation of the provisions regarding the filings 
of 8-K but it also charges Section 2 f Title 18. 

In our view the theory upon which this case should 
be submitted to the jury on that count is that Mr. Persky 
aided and abetted the failure to file, and there are cases 
which quite clearly say that in failure-to—file cases the 
principal may only be charged with respect to venue in the 
district in which the filing was required to have been made. 
But one who aids and abets or induces or procures not 
to so file, may be charged in the district where he acts 
in that manner. 

And I would be prepared to supply the Court 
with that, those cases, as well on that issue. 

THE COURT: Who was required to file? 

MR. SABETTA: The language of the statute, 
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I think, or the rules, regs and statutes says the issuer or 
the registrant; but, of course, it can act only through 

human agents. 

THE COURT: Oh, I see. 

In other words, your theory is that Mr. Persky 
aided and abetted Microthermal, the registrant, in its 
failure to file? 

MR. SABETTA: Yes, your Honor, that's right. 

THE COURT: And that your undertaking, that you 

put in. evidence this morning, was an undertaking by 
Microthermal? 

MR. SABETTA: That is correct, your Honor. 

THE COURT: So the theorv is aiding and abetting? 

MR. SABETTA: Yes, your Honor. 

THE COURT: Well, that strikes me as having logic 
to support it. 

Are you moving now, Mr. Persky, to dismiss for 
want of proper venue? 

MR. PERSKY: I was really moving for you to 

reconsider whether you would hear a full argument or briefing 
prior to the end of the government's case and I gather 
from what you are saying you would prefer for us to wait 
until the end. 

THE COURT: Yes, and as I am presently advised, 
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10 
11 
12 

13 

14 

15 

16 
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18 
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I think, under the government's therory of the case, I 
ought to submit it as a case properly brought here. 

I don't think the ground of the motion is well 

taken. 

All right. 

Mr. Clerk, we will be in recess until tomorrow 

at 9:30. 

(Whereupon, an adjournment was taken to 
Tuesday, January 14, 1975,at 9:30 a.m.) 
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I 

2 

You do understand the it llctment comes Mrst? 


3 

A 1 would think so, sir. 


4 

^ And the United States Attorney Initiates that? 


5 

A T would th’nk so, yes, : : 1r. 

I 

6 

l-.h. PERSKY: Thank you, Mr. Gala Ms. 

I 

7 

THE COURT: Anything elre? 

I 

8 

;T. SABETTA: No,sir. 


9 

(Witness Excused) 


10 

THE COURT: Next witness. 


11 

MR. SABETTA: Your Honor, I'm sorry to acknowledge 


12 

that bared on certain representations, of the defense as to 


13 

how ]ui, g their case will be, the witness Is down In my 

I 

14 

• 

office. I can get the witness up here promptly with a certain 

I 

15 

delay. 

I 

16 

THE COURT: Well, it's a quarter to five. I 

I 

17 

think 1 «!1J excuse the jury now. 


18 

[./idles and gentlemen of the jury, Mr. Foreman, 


19 

keep In mind my instruction not to discuss the case amongst 



you rue 3 vc:- o< with anybody else. We Mil start In tomorrow 


21 

morning at <MO. Thank you very much. 


22 

(Jury Excused) 


23 

THE COURT: T continue to 11 here and listen to 


24 

the evidence n.d T have rend a case on appeal from Judge 


25 

WeinfoiJ wl.Ui. is a criminal prosccM Ion under 10 (b) (5). 
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I 

2 

• 

My law clerk has found a decision by Judge Griesa in a 


3 

criminal care under 10 (b) (5)* And in respect of the language 


4 

about !connection with the purchase and sale of securities. 

I 

5 

I have re a a the Banker's Life part of it, but, Mr. Sabetta, 


6 

I continue to be greatly troubled about count four because I 


7 

cont 5 nut- to ask myself on whom did any fraud or scheme or 

I 

8 

device operate? Now, you're telling me, you told me yester¬ 


9 

day, tn.at it operated on those who purchased and sold shares 


10 

of Micro!hernial over-the-counter. 

1 

11 

MR. SABETTA: And, your Honor, those who hold or 

1 

12 

did hole Mlcrothermal shores during that period of time 


13 

and whoso Investment judgment might have been affected had 


14 

the truth It :en known. 

1 

15 

May T amplify on that, your Honor, briefly? 

Y. 

We Intend to put In evidence. It's not yet in evlde/ce, a 


16 


17 

Notice to Shareholders regarding the proposed Mlcrothermal- 


18 

Merldiun transaction. That notice to shareholder Is dated 


19 

Octobr" i j, l • >7 0, It was actually hold on October 20, 1970. 


20 

Anu wc hr 1 li ve that there are material misrepresentations 


21 

made 1r that Notice to Shareholders icgnrdlng the assets 


22 

which would l>e left In Microthermal following the consuinmatioi 


23 

of the proposed transaction, and the Notice to Shareholders, 


24 

your Jionui , Is a'gned by Robert Pe) sky, as secretary of the 


25 

c orpora v 1 on. 
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Low, it seems to us qulw- respectfully that if 


there a material misrepresents t! ci, In this Notice to 
Shareholders as well as the various press releases that we 
alluded to vesterday, or 1 f there was a failure to state 
certain facts, certain material facts, necessary In order to 
make other facts already stated clear an'd not misleading or 
false, Lhcr. a 10 (b) ( 5 ) violation has been stated. 

in practical terms, your Honor, frankly, if the 
shareholders of Microtherma 1 at or about the time of this 
notice to them had any Idea that Microtherma 1 was at that 
point little more than a shell rather than a company with 
approximately $^ 00,000 in very liquid assets, it is certainly 
not unre i.,unable to conclude that some of them might have 
wished quite suddenly to sell their stock in Mlcrothermal or 
some of those who purchased during that period might well 
have decided not to purchase that stock If they had knovr the 
truth of what existed at that point In time. 

And I can’t believe that 10 (b) ( 5 ), as I read 
the cajos, doesn’t predescribe the kind of conduct that is 


alleged here 


■PUB COURT: Well, the conduct alleged here, you 
pointed 1 . 0 , Is a notice of special meeting of shareholders. 

I hadn't seen It but. If course, I -.ill give consideration to 
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Mi. SABETTA: Not only that, sir, we have mentionet 
the prom: releases. 

'iiiE COURT: What press lelenses? 

i.,h. SABETTA: They're not In evidence yet, sir. 

I'm referring to this now and It's not In evidence. 

THE COURT: What Is the press release's subject 


matter? 


Mi. SABETTA: There are several press releases, 
depending upon various points In time. 

THE COURT: Well, they nave to be related, of 
course, to the crime charged and they have to be related to 
Meridian, U. S. Secretarial or Continental. 

Mh. SABETTA: And they are. 

THE COURT: They are? 

MR. SABETTA: I have one In mind that relates to 
Meridian which was released. Subsequent to the signing of 
the agreement on August 13th, which Is now in evidence, betwee 
Meridian and Microtherma1. And In that press release there's 
a reference to certain cash assets. 1 don’t remember the 
exact language but there is the number $375»°00, as 1 recall. 

At id that is quite clearly, if the government's evi¬ 
dence Is viewed in a light most favorable to it, false at the 
time It was Issued. Now, we submit It would be for the jury 
to find whether it was knowingly fa 1 -e or Innocently false or 


n 
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whatever and whether Mr. Persky had any role In It. But I 
think, your Honor, there will be, by the close of the 
government 'j case, sufficient evidence to make out a prlma 

facie case under this count. 

THE COURT: Well, T will keep an open mind. I'm 
certainly not very Impressed so far. I think we are retrying 
count one again. 

MR. SABETTA: I disagree with the Court respect¬ 


fully. 


THE COURT: The count was submitted to the Jury 


a year and a half ago, and we are just retrying It. 

MR. SABETTA: May I ask the Court to give me 
•some guidance as to the specific Issues that your Honor Is 
troubled with so tht I might try to frame perhaps a memoran¬ 
dum of fact and law? 

THE COURT: Yes. Who was to be affected by the 
scheme to defraud? And in connection with what purchase 
and sale of securities? 

bow, nonsense was stated in some memorandum that 
I have seen that Continental was delbauded Now, that, of 
course, Is just absolute nonsense. T take it we're agreed 
we jusif put that to one side. There is no claim here that 

Continental was defrauded. 

j.,n. SABETTA: I don't think so, your Honor. If I 
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remember correctly, I may be mistaken, but I thought that 
the reference to Continental had to do with the sale of 
Mcroiiieiuai shares as opposed to the argument that they were, 
in fact, a party defrauded. 

Ts T read the -- I don't remember the Supreme 

Court case -- 

THE COURT: Banker's Life. 

rth. SABETTA: Banker's Life. That seems to say 
that the gist of the crime Is the fraud and any purchase or 
sale In connection with It Is sufficient to establish that 
element of the crime. And T think the reply answer by the 
earlier memorandum In this case on the Microthermal-Continental 
Engine ai log deal dealt only with the attack on the count four 
on Its face as having failed to state that there was some 
transfer or sale or purchase of Microthermal shares as 
alleged and that was picked out as one such transfer or sale 
of shares. 

An T read the law -- 

THE COURT: If all that you are going to show Is 
that Ml croUi .-rmal shares were transferred to Continental, 
that In riot enough In my judgment to oring It under 10 (b) (5) 
but I wouldn't pay any attention to that. 

, l41 . g A BEIT A: No, I thin: what In Involved here Is 
a courao of conduct which was design - i to cover up 
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already. 


•CHE COURT: That's count ene. We have tried that 


MR. n.BETTA: Well, count one -- 

THE COURT: This Is a course of conduct In which* 
aborilv icgotlations with Meridian took place and In which 
there trite; a transaction with U. S. Secretarial, and you may 
be able to show sufficient publicity In the form of letters 
to shareholders, press releases and the 11 ke to constitute a 
scheme to ctefraud. You might. I haven't seen It yet. But 
that's why I say I will naturally reserve judgment. 

MR. OABSTTA: I don't think respectfully, your 
Honor, tills is count one at all because the elements the 
government was required to establish !n count one or two, 
whichever way you look at it, are very different elements 
from what is required to be established here. 

THE COURT: Basically it's the same and It's 
over-kin on the part of the government. You had a fair 
chance at it. Basically it's the £430,000 that was sent up 
from Micro thermal to Takara Partners, and I can remember 
back now almost two .years or a year and a half, I can remember 
going through all of this. Now, the government shouldn't 
have mere than one fair chance, anu they had one fair chance, 
arid inn uefend.ints were acquitted. 

ho that while, of course, I have to be like the 
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• 

jury, lair and li.partial to the government and fair and Im¬ 
part l a 1 to t h"* defendant, I just hi •; to say that It Is hard 
for me tu ^et Into sympathy for the government's position. 

It's hard for me to get Into sympathy for them or, as a 
lawyer, to understand the theory of the government's case. 

But 'I'm doing the best I can. All right. Let's start In now. 
Do we havt iuO witness for tomorrow and Mr. Persky has some 
3500 ma ter la 1. 

hR. SAB5TTA: We're going to have to give him more. 

He has* some already for one witness. We'll give h^m some 


more. 


(An adjournment was taken to Q;30 a.m., January 


15, 19V5.) 
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